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Mr Eddy Mathonsi, 
Committee Secretary, 
Portfolio Committee on Home Affairs 
electoralact1@parliament.gov.za 
 
 
21 February 2022 
 
 
Dear Mr Mathonsi, 
 
 
SUBMISSION ON THE ELECTORAL AMENDMENT BILL (B1 -20220) 
 

1. Introduction 

FW de Klerk Foundation (the Foundation) is a non‐profit organisation dedicated to upholding the 
Constitution of the Republic of South Africa, 1996 (the Constitution). To this end, the Foundation seeks 
to promote the values, rights and principles enshrined in the Constitution; to monitor developments 
including legislation and policy that may affect the Constitution or those values, rights and principles; 
to inform people and organisations of their constitutional rights and to assist them in claiming their 
rights.  
The Foundation welcomes the opportunity to make a submission to the Portfolio Committee on Home 
Affairs regarding the Electoral Amendment Bill (B! -2022). 
 

2. The Promise of an Improved Electoral System – and Present Shortcomings… 

The Foundation welcomed the judgement of the Constitutional Court on 11 June 2020 (the New 
Nation Judgement) to the effect that  

“the Electoral Act 73 of 1998 is unconstitutional to the extent that it requires that adult 
citizens may be elected to the National Assembly (NA) and Provincial Legislatures (PLs) only 
through their membership of political parties.” 

The Electoral Amendment Bill arises from the Constitutional Court’s order that Parliament must rectify 
the defective sections of the Electoral Law within two years (by June 2022). 
In the Foundation’s view, the Constitutional Court’s order provides Parliament not only with an 
opportunity to ensure that every adult citizen has the right, in terms of Section 19 (3)(b) “to stand for 
public office, and if elected, to hold office”, but also to address shortcomings in the electoral system 
that have become evident since the inception of the present constitution.  
 

3. Constitutional Requirements 

The Foundation believes that the current electoral system should be considered within the framework 
of the requirements that the Constitution has set out for our system of multiparty constitutional 
democracy.    According to the January, 2003 Report of the Electoral Task Team these requirements 
include inter alia: 

• Sub-section 1(d) which identifies as a foundational value  

“universal adult franchise, a national common voters roll; regular elections and a 
multiparty system of democratic government to ensure accountability, 
responsiveness and openness.” 
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• Section 19 that states that “every citizen is free to make political choices” – including the rights 
“to form a political party; to participate in the activities of, or recruit members for, a political 
party; and to campaign for a political party or cause” and that 

“every citizen has the right to free, fair and regular elections for any legislative body 
established in terms of the Constitution” and “has the right to vote in elections for 
any legislative body established in terms of the Constitution, and to do so in secret; 
and to stand for public office and, if elected, to hold office.”  (It was the failure of 
current legislation to give effect to the last mentioned right that led to the 
Constitutional Court’s “New Nation” judgement and to the genesis of the present Bill); 

• Subsection 46(1) stipulates that the national Assembly consists of no fewer than 350 and no 
more than 400 women and men elected as members in terms of an electoral system that is 
prescribed by national legislation; based on a national common voters roll; provides for a 
minimum voting age of 18 years; and results, in general, in proportional representation.” 

The Foundation believes that – apart from these requirements – the following provisions of the 
Constitution are of core importance for a properly functioning constitutional democracy: 

• The Preamble that calls for  

“a democratic and open society in which government is based on the will of the 
people….”  and 

• Section 42(3) that states that 

“The National Assembly is elected to represent the people of South Africa and to 
  ensure government by the people under the Constitution.” 

 
Apart from these requirements the Foundation is of the firm opinion that the electoral system should 
produce representatives who are best able to ensure that legislative bodies will, in terms of section 
42(3) be best able to  

(a) to ensure that all executive organs of state in the national sphere of government 
are accountable to it, and  

(b) to maintain oversight of 
(i) the exercise of national executive authority, including the implementation 
of legislation; and 
(ii) any organ of state.”  

 

4. Accountability 

A key constitutional requirement for government based on the will of the people is that is that it 
should be accountable, responsive and open. 
In party political systems it is generally held that the party that wins an election and forms a 
government has collective accountability. If it fails to meet the expectations of voters it will be held 
collectively accountable at subsequent elections.  People generally vote for candidates in elections on 
the basis of their membership of a political party and not for their individual merits. Successful 
candidates may be held collectively accountable because of the performance of the party to which 
they belong. 
However, there is an important tension between the individual accountability of candidates as 
representatives of the people who vote for them and their collective accountability as members of 
political parties.  There are circumstances in which individual members must take into account their 
direct accountability to the people who elected them – rather than to their collective accountability 
as members of political parties. Such circumstances might arise where 
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• the political party to which they belong fails to carry out its duties as required by the 
Constitution –and particularly where it fails, in terms of section 42(3)  

(c)  to ensure that all executive organs of state in the national sphere of government 
are accountable to it, and  

(d) to maintain oversight of 
(i) the exercise of national executive authority, including the implementation 
of legislation; and 
(ii) any organ of state,”   
 

• and where there are far-reaching changes in the policies and leadership of parties between 
elections.   For example, following the ruling party’s National Conference in Polokwane in 
December 2007, the policies which voters had supported in the preceding election were 
radically changed and the leader they had endorsed – President TM Mbeki – was ousted.  

 

5. Problems with the present electoral system 

Accordingly, if there is to be “rule by the people” there must – in addition to the collective 
accountability of political parties - be a strong individual accountability of elected representatives to 
the people who voted for them.  The problem is that in our present electoral system there is no 
provision for any kind of meaningful relationship between voters and their elected representatives. 
This has led to a situation in which it is difficult for elected representatives to be responsive to the 
needs of voters – since voters seldom have any idea of who their elected representatives are. 
It has also resulted in a de facto situation where members of the National Assembly and Provincial 
legislatures are accountable not to the electorate - but to the leaders of their respective political 
parties.  
This has resulted in a serious dilution of the separation of powers – particularly between Parliament 
and the Executive.  This is because the leadership of the governing party comprises the executive 
which at the same time has effective control over the legislature. The party leadership’s stranglehold 
over members of the National Assembly is further tightened by Section 47 (3)(c) in terms of which a 
person loses membership of the National Assembly if that person  

“ceases to be a member of that the party that nominated that person as a member of the 
Assembly….” 

This has led, in practice, to a serious limitation of the independence of elected representatives in 
carrying out their core role in scrutinizing and overseeing executive action in terms of Section 42(3) – 
and in exercising properly its powers in terms of Section 55(2).  
The failure of the National Assembly to exercise these powers has been revealed in the fullest and 
most shocking detail in the recently released reports of the Zondo Commission. 
This failure led to the scathing Nkandla judgement on 31 March 2016 in which the Constitutional 
Court found that  
 

“…the failure by the National Assembly to hold the President accountable by ensuring that he 
complies with the remedial action taken against him, is inconsistent with its obligations to 
scrutinise and oversee executive action and to maintain oversight of the exercise of executive 
powers by the President.” 
 

6. Proposals to amend the present electoral system 

South Africa’s first democratic election on 27 April 1994 was held on the basis of proportional 
representation. However, according to the 1996 Constitution, the proportional representation 
provisions of the 1994 elections would not extend beyond the 1999 elections. The Constitution 
required the enactment of legislation on a final electoral system. 



 
 
 

www.fwdeklerk.org   |   Ph: 27219303622   |   Fax: 27219303898 

Registration number: IT1863/99   |   NPO 031-061   |   PBO 930004278 

6.1 The 2002 Electoral Task Team 
With this objective in mind, the Cabinet appointed an Electoral Task Team (ETT) in 2002 under the 
chairmanship of Dr Frederick van Zy Slabbert to “draft the new electoral legislation required by the 
Constitution.” 
The majority in the Electoral Task Team proposed a system in which 300 members of the National 
Assembly would be elected in 69 constituencies (with 3 – 7 MPs per constituency) – and 100 members 
who would still be elected on the basis of proportional representation.   The 100 PR members would 
be adjusted to assure overall proportionality. 
However, the government decided to adopt the proposal of the minority on ETT which advocated the 
continuation of the proportional representation system that had been implemented in 1994 and 1999.  
In terms of this system 200 members are elected proportionally on the national list and 200 are 
elected from provincial lists in which the nine provinces serve as multimember constituencies, with 
the number of members for each province determined by the number of the province’s registered 
voters. 
  

6.2 The 2017 High–Level Panel 
In 2017  a High-Level Panel under the chairmanship of former President Kgalema Motlanthe was 
appointed to “assess the content and the implementation of legislation passed since 1994 concerning 
its effectiveness and possible consequences.”    Among its recommendations was a proposal that the 
Electoral Act should be amended to make provision for a constituency and proportional 
representation system for national elections.  The goal would be to make MPs more accountable to 
voters in defined constituencies. 
 

6.3 The 2021 Ministerial Advisory Committee 
Following the June, 2020 “New Nation Judgement”, the Minister of Home Affairs, Dr Aaron 
Motsoaledi, appointed a Ministerial Advisory Commission under the chairmanship of Mr Valli Moosa 
to develop and recommend policy options to address the defects of the Electoral Act. 
On 9 June 2021 the MAC presented two options for the resolution of the defects in the Electoral Act: 
The first option would be similar to the present electoral system – except that provinces would serve 
as multi-member constituencies for 200 of the National Assembly seats in which independent 
candidates would be able to stand for election.  The number of MPs elected by each provincial 
constituency would be determined by the number of registered voters in the province.  The remaining 
200 seats would be contested as now on a PR basis. 
In the second option the country would be divided into 200 constituencies which would be contested 
on a first-past-the-post basis.  The remaining 200 seats would be elected on the basis of proportional 
representation in such a manner that seats won by parties would accord with their overall shares of 
the votes - and thus with the requirement for overall proportional representation. 
The Government chose the first option because it claimed that it makes provision for the 
accommodation of independent candidates in future elections for the National Assembly and 
provincial legislatures; because of its relative simplicity and because it accords so closely with the 
electoral system that has been followed since 1994.  The Electoral Bill accordingly makes provision for 
the adoption of this system for future elections. 
 

7. The FW de Klerk Foundation’s Consideration of the Electoral Bill 

The FW de Klerk Foundation respectfully disagrees with the electoral option that the Government has 
chosen and that is incorporated in the Bill.  It does so for the following reasons: 

• Multimember constituencies on the basis of the present provinces will be far too large to 
permit the type of close relationship between elected representatives and their communities 
that true accountability and responsiveness require. 
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• Independent candidates – by their very nature – generally emerge from specific 
suburbs/communities/townships and would probably find it difficult to compete effectively 
in single province-scale constituencies. 

• Candidates will be elected if they receive a previously determined number of votes.  However, 
votes for independent candidates that exceed this number will simply be lost – while all votes 
cast for candidates who are members of political parties will accrue to their parties for the 
purposes of proportional representation.  This will result in a constitutionally unacceptable 
situation in which votes cast for independent candidates will have less value than votes cast 
for members of political parties.  It would accordingly breach the fundamental requirement 
that all citizens should have votes of equal value. 

• If independent candidates are forced to compete on a provincial level, they will inevitably be 
at a disadvantage vis-à-vis much better funded and resourced political parties. 

 

The Foundation believes that the following type of electoral system would best accord with the 
constitutional requirements set out above – and also with the critical need for an accountable and 
responsive relationship between elected representatives and the people who vote for them: 
The Foundation broadly favours the approach set out in the second option presented by the 
Ministerial Advisory Committee – except that it recommends that 

• there should be 250 – 300 single member constituencies and 100 – 150 representatives 
elected on a compensatory proportional system.  It believes that the more constituency 
representatives there are the stronger the accountability and responsiveness relationship will 
be between voters and their representatives; 

• the PR representatives should be allocated on a compensatory basis to ensure the 
requirement for overall proportional representation; 

• at the same time, independent candidates should be able to register with a broad 
independent candidate collective – that would have the status of a broad political movement 
- to ensure that they receive a number of seats proportional to their overall share of the vote.  
Seats would then be allocated firstly to independent candidates who win in constituencies; 
and secondly to candidates according to the number of votes they received; 

• elections within constituencies should take place on a preferential vote basis (as is practised 
in Australia).  Should no candidate succeed in winning a majority of the first preferences cast, 
the second/third/fourth preferences of losing candidates should be allocated to surviving 
candidates until one emerges with an overall majority.  This system helps to avoid extremist 
outcomes and ensures the highest degree of general consensus; 

•  vacancies in constituencies should be filled by way of by-elections – and in PR seats by the 
next most senior candidate on the relevant party’s list; 

• the provisions of section 47(3)(c) – that MPs who lose their membership of the parties that 
nominated them to legislatures lose their membership of such legislature – should not apply 
to members elected by constituencies. 

 

The Foundation hopes that Parliament will seize this opportunity to amend the Electoral Act in a 
manner that will eliminate the shortcomings that have been experienced with the current system and 
that it will bring our national and provincial elections into closer alignment with the values in, and 
requirements of, our Constitution. 
 
Sincerely 
 
Dave Steward 
CHAIRPERSON 
FW DE KLERK FOUNDATION 


